Global Business & Development Law Journal
Volume 15
Issue 2 Symposium: Beyond Napster -- The Future of
the Digital Commons

Article 11

1-1-2002

Beyond Napster--Is it Just Music? Or Are Judicial
Resolutions Ineffective in Digital Commerce?
Jed Scully
University of the Pacific, McGeorge School of Law

Follow this and additional works at: https://scholarlycommons.pacific.edu/globe
Part of the International Law Commons
Recommended Citation
Jed Scully, Beyond Napster--Is it Just Music? Or Are Judicial Resolutions Ineffective in Digital Commerce?, 15 Transnat'l Law. 313
(2002).
Available at: https://scholarlycommons.pacific.edu/globe/vol15/iss2/11

This Symposium is brought to you for free and open access by the Journals and Law Reviews at Scholarly Commons. It has been accepted for inclusion
in Global Business & Development Law Journal by an authorized editor of Scholarly Commons. For more information, please contact
mgibney@pacific.edu.

Beyond Napster-Is it Just Music? Or Are Judicial
Resolutions Ineffective in Digital Commerce?
Jed Scully

TABLE OF CONTENTS

I.

INTRODUCTION ..............................................

II. PUITING THE WRAP ON NAPSTER ...............................
A. Music Industry Concerns and Strategies ......................
B. Napster's New Fee-BasedSystem ............................
C. EmergingNapster Wannabes ...............................
D. The Continuing Court Controversy ...........................

313
314

314
316
317
318

I. BEYOND NAPsTER TO THE FUTURE OF THE DIGITAL COMMONS:

RESTORING A ROBUST PUBLIC DOMAIN ...........................

319

A. Is Copyright Law Capable of Working in a Global Environment? ... 320
321
B. Attempts to Implement Electronic Borders Will Fail ..............
IV. CONCLUSION: STRATEGIES FOR MERGING THE LESSONS OF NAPSTER

INTO THE FUTURE OF THE DIGITAL COMMONS ......................

321

I. INTRODUCTION

Approximately one year ago, the United States Court of Appeals for the Ninth
Circuit affirmed' the decision of Judge Marilyn Hall Patel, which granted a
preliminary injunction prohibiting Napster from facilitating the sharing of
copyrighted music files over the internet.2 The Ninth Circuit remanded the case to
the trial court with directions to amend and narrow the terms of the injunction in
order to give Napster notice as to the specific sound recordings in which the plaintiff
was claiming copyright ownership. In the interim, the Court continued the stay of
the preliminary injunction.4 This stay had the effect of permitting Napster's
Professor of Law and Director of McGeorge Program in Intellectual Property. J.D., B.A, University of
California, Los Angeles. The author gratefully thanks Jennifer S. McGeorge, J.D., University of the Pacific,
McGeorge School of Law (2002) for her editorial assistance.
1. See A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001) [hereinafterNapsterAppellate
Decision].
2.
See A & M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 900 (N.D. Cal. 2000) [hereinafter
NapsterDistrictCourtDecision].
3.
NapsterAppellate Decision,supra note 1, at 1027.
Id. at 1029.
4.
*
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"customers" to continue to use Napster's directories to identify musical files and to
download and share them with other online music users.

II. PUTTING THE WRAP ON NAPSTER
In July 2001, Napster went dark and the music died.5 A virtual colossus,
Napster, which at its peak enrolled an estimated seventy million customers,6
presumably died also. Napster's principal remaining asset was its brand name and
logo, its website, its litigation files, and a line of credit for developing software that
would allow it to morph from an icon of freely traded music worldwide to a licensed
downloader employed by the major musical copyright-holders.7 Its website
promised that a resurrected Napster would appear shortly. 8
A. Music Industry Concerns and Strategies
In recognizing Napster's popularity among music fans, the recording industry
perceived at least two threats posed by digital distribution of music. One was the
technical fidelity of digital copying in ways not possible in analog music. 9 The
second, and more serious threat, was the ability of a single user to transmit a
copyrighted work instantly around the world with virtually no transactional costs,
and under circumstances that made detection of this activity problematic.'0

5.
See Brian Hiatt, Napster's Latest Bid to Stay Alive: Shutting Down, SONICNET.coM, July 2, 2001, at
http://www.mtv.com/news/articles/l1444907/20010702/index.jhtml (last visited May 6,2002) (copy on file with The
TransnationalLawyer) (discussing Napster's voluntary shut-down while upgrading its system).
6. See Matt Richtel, With NapsterDown, Its Audience Fans Out, N.Y.TIMES, July 20, 2001, at Al.
7.
See Napster Upgrade Includes Links to Online Retailer CDNow; DIGITAL MEDIA WIRE, Jan. 11, 2001,
at http://www.digitalmediawire.com/archives_011101.html (last visited May 23, 2002) (copy on file with The
TransnationalLawyer) (explaining Napster's plans to develop a subscription service); see also Lessley Anderson,
Hummer WinbladFundsNapster,May 19,2000, athttp:lwww.thestandard.com/article/0,1902,15319,00.html (last
visited May 23, 2002) (copy on file with The TransnationalLawyer) (discussing Hummer Winblad's financing of
Napster); Matt Richtel, Turmoil at NapsterMoves the Service Closer to the Day the Music Dies, N.Y. TIMES, May
15, 2002, at C2 ; Nick Wingfield, NapsterLoses Pairof Top Executives, WALL STREET J., May 15, 2002, at A3.
8. See Statement of Hank Barry, Interim CEO of Napster, July 11, 2001, at http://www.napster.com/
pressroom/010711-statement.html (last visited May 6, 2002) (copy on file with The TransnationalLawyer)
(promising Napster's launch of a fee-based system by the summer of 2001).
9.
See, e.g., Kristine J. Hoffman, Comment, FairUse or FairGamue?: The Internet, MP3, and Copyright
Law, 11 ALB. L.J. SCI. & TECH. 153, 166 (2000) (discussing the concerns of the music industry regarding the easy
accessibility of music in digital format).
10. See Robert M. Blunt, Comment, Bootlegs and Imports: Seeking Effective InternationalEnforcement of
Copyright Protectionfor Unauthorized MusicalRecordings, 22 HOus. J. INT'LL. 169, 173 (1999) (claiming that
retrieving music from the Internet in digital format results in "'virtually no loss in quality from the original
recording'); see also id.at 197 (stating that music can be digitally downloaded from the Internet"within seconds").
The virtually cost free distribution of MP3 files by consumers over the internet has also seriously threatened the
established business models of distributing music in CD's in "big box" retail establishments or by mail order.
Estimates of lost or diverted profits due to this internet file sharing activity are very difficult to independently verify.
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The approach to containing the threat posed by the digital revolution was by
way of moral appeals to the public," by proposed legislative enactments, 12 by
development of a reliable, transfer proof, pay system for digital music downloads, 3
and by high profile litigation. I suggest that the music industry's first approach has
failed because the public does not perceive the act of listening to music or allowing
others to listen to music as being unlawful. 4 The music industry's second strategy
caused by technologyis also problematic because of dangers of under-inclusion
15
directed legislation, as exemplified by the Rio case.
Furthermore, the current and continuing problem with the third strategy is that
any system which makes use of personal computers (PCs) and the internet
eventually runs afoul of current technology for uploading, storing, distribution, and
downloading files.' 6 Compact discs (CDs) and CD players are relatively secure from
copying and distribution until a CD is placed on a PC and played on or transferred
to the PC's memory.
As for filing lawsuits against high profile and identifiable music sharing
operations, this strategy has failed because even if the plaintiffs rescue a few pottery
shards from the ashes of their three-year lawsuit against Napster, the judgment will

11. Hillary Rosen of the RIAA and Russell Frackman, lead counsel in the Napster litigation, frequently refer
to musical file sharing as piracy and theft. See, e.g., Recording Industry Association of America (RIAA), Rosen
Statement on Hearing For a Modified Preliminary Injunction in the Napster Case, at http://www.riaa.comf
PR.Story.cfn?id=382 (last visited May 6, 2002) (copy on file with The TransnationalLawyer) (alleging that
Napster's conduct constitutes theft).
12. SenatorFritzHollings (D) of South Carolina currently carries proposed legislation favored by the record
industry which would restrict and burden technological advances which outflank copy protection systems on the
internet, by amendments to the Digital Millennium Copyright Act (DMCA). Senator Orrin Hatch (R) Utah, on the
other hand is concerned about the free speech and expression guarantees of the First Amendment impacts of
prohibiting P2P electronic communication and file sharing.
13. See infra Part ll.B (discussing Napster's new fee-based system).
14. For example, according to one study:
78% of Internet users who download music don't think it's stealing to save music files to
their computer hard drives. A majority of those in the general Internet population also hold
this view- 53% say downloading music is not stealing, compared to 31% who believe it is
stealing. Whether they are Internet users or not, the young, the highly educated, and the
relatively affluent support downloaders' right to get music online for free ... 61% of music
downloaders say they don't care if the music they are capturing is copyrighted.
Amanda Lenhart and Susannah Fox, Downloading FreeMusic: InternetMusic Lovers Don't Think It's Stealing,
at http://www.pewintemet.org/ reports/toc.asp?Report=23, at 2 (last visited May 5, 2002) (copy on file with The
TransnationalLawyer).
15. See generally Recording Industry Association of America v. Diamond Multimedia Systems, Inc., 180
F.3d 1072 (1999).
16. Has anybody heard about HitClips? Inventor David Capper is marketing a small music player which
plays portions of hit songs, about one minute in length, by Britney Spears, 'N Sync, Madonna, Destiny's Child and
other groups. The selections are embedded in a microchip the size of a postage stamp, which can be inserted in the
player. The song cartridges sell for $3.99 to $4.99 and are designed for the pre-teen moppet trade. Royalty fees are
paid, reportedly on the modest side, in order to build a market for the songs and the artists. The development is
music to the ears of the toy business; its effect on standard music retailers is less certain. See Jennifer Lee, Making
Toys For Children Too Mature ForMostToys, NEW YORK TMES, Feb. 12, 2002, at C- 1.
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be irrelevant.1 7 The technology upon which the Napster lawsuit was based is now
outmoded. The methodology has moved on, and has become internationalized," so
that the decisions of a geocentric jurisdiction based in a United States District Court
has uncertain relevance or enforceability for consumer activities occurring around
the world.
B. Napster'sNew Fee-BasedSystem
In the midst of the music industry's efforts to shut it down, Napster has
continually fought to stay online. During the pendency of the Napster litigation, one
of the original plaintiffs, Bertelsmann, reached an agreement with Napster by which
Napster would use its expertise to develop software permitting the downloading of
music over the internet for a fee.' 9 This system would lock out those customers who
had not paid the fee and would prevent subsequent transfer of musical files from feepayers to other consumers who had not paid for the download. Reports circulated
that fifty million dollars was the price paid for the development of this digital music
subscription system.2 °
Thus, when Napster returns from the digital crypt, it will be as a paid
subscription service, charging all subscribers a five to ten dollar monthly fee for
downloads. 2' All MP3 files will be converted to a specific Napster file, with a ".nap"
rather than an ".mp3" file extension.2 2 This conversion will prevent the download
from being further downloaded to MP3 devices such as Rio portable players, CDs
from being burned, and files from being transferred to other PC users which are not
configured to receive ".nap" files.23
Even supposing this system works, however, what about the fact that Napster
claims to represent the interests of artists and music rights holders who have no
objections to the distribution of their music over the internet without permission or
royalties? This is, after all, the way in which markets for music were built before the
intemet-through radio airplay. As Napster's technology is evolving, this "free"

17. Napster's economic ability to respond to ajudgment for damages is uncertain. However, the precedential
effect of restraining similar file sharing conduct using a centralized server is irrelevant, because the technology is
now outmoded and no longer in use by the providers or the public.
18. Grokster and Kazaa sites are located outside the United States and it is the software code that permits
users to interrogate and share one another's files that is the current issue. Geographic nexus for purposes of
establishing judicial jurisdiction remains a problem in internet jurisdiction.
19. See Bertelsmann and Napster Form Strategic Alliance, Oct. 31, 2000, at http://www.napster.conV
pressroom/pr/001031.html (last visited May 6, 2002) (copy on file with The TransnationalLawyer).
20. See Hank Berry OustedasNapsterCEO: BertelsmannAG Executive Konrad HilbersAssumesControlCompany to Stress Development ofNew System, July 24,2001, at http://www.wizardfkap.com/archive/a20010724.
htm (last visited May 6, 2002) (copy on file with The TransnationalLawyer).
21. See Benny Evangelista, NapsterReleases New Program,SAN FRANCISCO CHRON., Jan. 10,2002, at Bl
(detailing Napster's fee-based program).
22. See Doug Bedell, This is Not Your Nephew's Napster, DALLAS MORNtNG Ngws, Jan. 17,2002, at 3D.
23. See id.
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music aspect will not be available unless each artist agrees to have their music
reformatted and channeled through Napster's electronic turnstile-which is, in
effect, controlled by the sound recording publishing industries.24
Perhaps a more serious conceptual problem in preventing the sharing of digital
music over the internet is the fact that until twenty years ago, music was widely
enjoyed and transmitted "for free." There was a vigorous and profitable music
publishing and distribution industry producing and marketing albums and tapes,
along with live performances and other promotions. At the same time, markets for
music were built by "free" advertiser-supported air play and substantial sharing of
recorded and taped music among customers, many of whom had not paid for the
privilege.
There is an underlying assumption shared by Napster and its music industry
partners that when Napster returns, so will a substantial portion of its previously
devoted customer base?5 True? One wonders. Will a consuming public, now
accustomed to relatively cost-free file sharing return to a service which does not
differ in any measurable way from competitor file subscription services except in
name?26 Presently, Napster constitutes a good brand name, a recent past rapidly
becoming ancient history, a development bank account largely funded by its
litigation adversary, and a now outmoded technology.2 7 The Napster kitty has been
effectively leashed and muzzled.
C. EmergingNapster Wannabes
Napster, if not dead, is certainly on life support. Its music subscription service
is being test-marketed to an online focus group, following which it will be presented
as part of a revivified Napster.28 The question is: will anyone care? There is no doubt
that there is tremendous potential attached to Napster as a brand name and to the
concept that it represents. Napster has obvious and continuing advertising and
marketing value. But will customers, whose loyalty to Napster was loyalty to a
concept of free electronic music file sharing, abandon that objective and reattach to

24. Prior to granting performance rights in digital sound recordings in 1995, a proprietor of a sound
recording held an exclusive right to prevent copying of his phonorecord. Performance rights were held by the holder
of the underlying copyright in the musical work. The availability of digital sound performance rights has greatly
increased the economic leverages of the record companies and their marketing partners.
Users;Subscriptions:AllianceWouldRedesign
25. See MichaelJames,BMGParent'sNapsterDealAngers
the Site as a Paid Service, BALTIMORE SuN, Nov. 6,2000, at 1C.
26. See id.; see also infra Part ll.C (discussing the competitor services that have emerged as a result of
Napster's success).
27. See Richtel, supranote 7, at C2; see alsoWingfield, supranote 7, atA3; Mike Ingram, Recording Giants
Could Join Bertelsmann's Embrace of Napster, Nov. 30, 2000, at http:/www.wsws.org/articles/ 2000/nov2000/
nap-n30.shtml (last visited May 23, 2002)(copy on file with The TransnationalLawyer).
28. See Beta and Beyond, at http://www.napster.com/ (last visited May 6, 2002) (copy on file with The
TransnationalLawyer) (stating that Napster has received positive feedback from its beta testers).
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the Napster logo? In short, is the sharing of music by consumers over the internet
dead?
Several rival services, which emerged while Napster was immobilized by means
of the stay of the preliminary injunction, do not seem to think so. In fact, these
Napster wannabes slightly modified the central algorithm that was the backbone of
Napster's technology and put this new system into service. Morpheus, Kazaa,
Grockster, and others sprang into being.29 Consequently, Napster's customers went
where the music was, and not where it used to be.
These new services were different from Napster in that they did not maintain
centralized directories or servers which functioned as the hub between customers
with music to share and customers who wished to access that music. 30 Instead, these

new services simply provided downloadable software allowing musical customers
to connect with each other directly.3' These services claim that they do not know the
copyright status of any particular musical file, nor its existence. 32 Further, some of
these services encrypt access to their sites and their software so that a third person,
most assuredly including a prospective musical copyright plaintiff, would have to
violate the terms of the Digital Millennium Copyright Act (DMCA) prohibiting the
disabling of encryption systems or devices,33 in order to identify software users.3 4
D. The Continuing Court Controversy
Meanwhile, controversy has continued in the courthouse-over the terms of the
preliminary injunction, over whether the case would be resolved by summary
judgment, over the appointment of a special master to monitor compliance by

29. AfterNapster.com lists more than 100 video and music MP3 file sharing alternatives including Blubster,
Morpheus and eDonkey2000. See McGregor, Recording Industry 'Losing the War', Apr. 2, 2002, at
http://www.ecommercetimes.com/perl/story/17054.html (last visited May 6, 2002) (copy on file with The
TransnationalLawyer). None of the Napster alternatives use centralized servers or directories. Enabling software
is downloaded from the internet by each user. Each user locates another user through their own software and effects
a peer-to-peer (P2P) MP3 file exchange. Unless a user builds a significant library and advertises her presence on
the Web through chat rooms or bulletin boards, it is extremely difficult for a policing organization to intercept and
stop this traffic. Enforcement efforts are now directed at attempting to prevent the distribution of the software in
the first instance.
30. See Tom Kirchofer, Ruling Unlikely to Stop FreeMusic Downloads,BOSTON HERALD, July 28, 2000,
at 028 (explaining that Napster rivals do not utilize a centralized server).
31. See id.
32. See id.
33. Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 17 U.S.C. §1201 (1998)
[hereinafter DMCA].
34. I understand that LimeWire, Kazaa and Grokster require a user to get a secure password. RIAA snoops
have to hack the password in order to identify users in the P2P file sharing. That violates the no disabling of
encryption provisions of both the Audio Home recording Act (AHRA) and the Digital Millennium Copyright Act
(DMCA). There are other problems connected with the freeware P2P musical file sharing. Accessing a musical file
depends on the reliability of the directory listing in a host user's directory. Musical files may be corrupted or
mislabeled negligently or deliberately. They may contain viruses. They may be attached to or be a form of
"spyware" meant to track and identify otherwise anonymous P2P file sharing. See McGregor, supra note 29.
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Napster, and over past liability and damages. In January 2002, Napster and the
various record industry groups gained a thirty-day moratorium from trial court
supervision to attempt global settlement, which is reportedly close but has not yet
occurred. 5
Finally, on March 25, 2002, eight months after Napster closed access to its MP3
file sharing directory service, the Ninth Circuit affirmed the terms of the preliminary
injunction keeping Napster offline until it can demonstrate, with virtual certainty,
that its users cannot trade copyrighted music.3 6 However, a recent issue has surfaced
as to whether or not Napster would be able to assert as a defense that plaintiffs, in
enforcing their copyright remedies, had unlawfully combined and conspired to
restrain trade under the antitrust laws.37
IlI. BEYOND NAPSTER TO THE FUTURE OF THE DIGITAL COMMONS:
RESTORING A ROBUST PUBLIC DOMAIN

From the beginning of the digital age and the decision to include digital
expressive code as "literary works" under the Copyright Act, there has been a
continuing tension between ideas, concepts, systems, and common modes of
expression in digital form on one hand, and digital works of authorship expressed
in software and embedded code in hardware on the other: The nature of
experimentation and development of derivative works, of criticism, analysis, even
hacking for analytic purposes, necessarily involves digital copying to engage in
those protected functions in a way unnoticed and beyond the control of rights
holders in an analog age. But if we view digital code as equivalent to alphabets and
type fonts, as beyond protectable expression per se, then using digital building
blocks and ideas, even if copied, allows us to see conventional copyright as a
mechanism for restoring a robust public domain.

35. Meanwhile, no trial date has been set in Napster. Plaintiff's have asked for infringement damages of
$100,000 per song, with a total damages bill estimated to reach $100 million in addition to attorneys fees and a
permanent injunction. Napster's CEO Konrad Hilbers outlined a reported settlement which would include Napster's
payment of $26 million for past infringement and $10 million for AHRA royalty payments for future subscription
use. See Christopher Stem, NapsterSettlesLawsuitFiledBy Music Publishers,WASH. POST, Sept. 25,2001, at El2.
36. See NapsterAppellateDecision, supranote 1, at 1099. The terms of the original preliminary injunction
were modified in that plaintiffs will have to prove that they have copyright ownership of the works alleged to be
infringed by users of Napster's servers.
37. PressPlay (Sony) and MusicNet (UMG) are two record industry sponsored digital pay per download
sites. They permit subscribers to listen to streaming samples and to download a small number of sound tracks for
a fee of between $10 and $25 per month. See Leslie Walker, Charges of the Site Brigade, WASH. POST, Mar. 7,
2002, at E01.
An emerging issue before the Napster trial court is the extent to which plaintiff record companies, through
their subscription services, are slicing and dicing content and music by dividing content between their own services,
so that consumers and competitors will have to sign up for all the officially sponsored subscriptions services in order
to gain access to the whole range of contemporary musical output. This potential for combination in restraint of
trade could be a defense to Napster in its efforts to reemerge as a sanctioned subscription service provider.
38. See 17 U.S.C. § 101 (2002) (defining "literary works").
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A. Is Copyright Law Capable of Working in a Global Environment?
A more basic question remains in asking whether copyright law will work in a
digital, untethered, global environment, or whether our understanding of copyright
is too bound up with geographic metes and bounds, with paper and pen, Tower
Record stores, and multiplex movie houses. Do we need to basically change the way
in which we view the distribution of content on the internet?
Our present system is geocentered-state and nationally jurisdictionally
based-and even internationally dependent on nation state protections through the
World Trade Organization (WTO), the Berne Convention, and various trade pacts.
The digital commons, by contrast, is global and transnational. The distribution of
information and entertainment content often functions in a very efficient market.
Consumers have near-perfect information, and can trade that information for
virtually no transaction costs with assured anonymity. Any consumer on the internet
can, with virtually no investment or effort, become a packager, a producer, and a
distributor; and in so doing, such consumers can supplant the functions of retailers,
broadcasters, publishers and producers. At least, that is the argument.
The sampling of music for the production of new product is now an established
practice. But, is it really very different from the production of cover sound
recordings from original copyrighted music ninety-five years ago? 39 George Lucas
recently brought suit and successfully shut down websites that were editing and
distributing different versions of his movie, the Phantom Menace, which deleted
characters such as JarJar Binks. 40 This sort of tampering must not have been far from
the mind of the Walt Disney Company when they moved to encourage the extension
of the copyright term from life plus fifty years to life plus seventy years for an
author, and ninety-five years for the corporate creators of Mickey Mouse.4'
Is all this digital borrowing, sampling, deriving, lifting, and file-sharing different
in kind and degree than in times past? And if so, is the present copyright system
capable of restoring the balance between creators, rights-holders, and users
worldwide? I believe that with a few simple modifications in our approach to access
and fair use, we can validate the legitimate economic expectations of creators and
rights-holders as well as the maintenance of a vigorous public domain, with ample
room for the development of derivative uses of protected material.

39. In White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1 (1908), the United States Supreme Court held
that perforations on a piano roll, which when played on a player piano, were not copies of the musical composition
because they were not a "written or printed record.., in intelligible notation" of the copyrighted sheet music. See
id. at 17. Congress, concerned about monopoly practices in the music industry in the new formats by which music
was reproduced and enjoyed, enacted a compulsory license for music reproduced in a sound recording.
40. See Case Study: Films, at http://ntrg.cs.tcd.ie/undergrad/4ba2.02/copyright/ (last visited May 23,2002)
(copy on file with The TransnationalLawyer) (discussing George Lucas's lawsuit).
41. See Chris Sprigman, The Mouse That Ate the Public Domain: Disney, The Copyright Term Extension
Act, and Eldred it Ashcroft, at http://writ.news.findlaw.comlcommentary/20020305_sprigman.html (last visited
May 6, 2002) (copy on file with The TransnationalLawyer) (discussing Disney's role in advocating for the
Copyright Term Extension Act); see also 17 U.S.C. § 102(b) (codifying the provision).
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B. Attempts to Implement ElectronicBorders Will Fail
There are a number of contemporary commentators who see dark clouds on the
horizon impeding the promises of a virtual electronic commons through the internet.
Lawrence Lessig and Siva Vaidhyanathan document the continuing efforts to graft
electronic borders-to lock, filter, and gate the internet, which will impede
worldwide communication. 42 On the other hand, threats to the monopoly power of
copyright holders have been faced in several different periods in our copyright
history, typically on the emergence of new technologies which greatly increase the
efficiency of communicating information and entertainment. Barriers to technology,
whether raised by courts or legislatures, have invariably been defeated by market
and cultural forces. However, the digital genie is out of the bottle.
In the long term, we can no easier compartmentalize information by electronic
borders than we can prevent international air travel. In the short term, the terrible
events of September 11, 2001, the conflict in Afghanistan and in the Middle East,
and the response to the War on Terrorism, will increase pressures to constrict,
monitor, and control content and access to the internet.
IV.CONCLUSION: STRATEGIES FOR MERGING THE LESSONS OF NAPSTER
INTO THE FUTURE OF THE DIGITAL COMMONS

While the Napster phenomenon is a fascinating blip on the opening screen for
the digital twenty-first century, its technology has already passed into history along
with three-dimensional glasses and vinyl records. However, Napster's significance
lies in the fact that it cultivated a major power-shift in terms of deciding whether and
when digital content will be distributed on the internet: the power that used to
belong to rights-holders, providers, and established market proprietors has now been
placed into the hands of individual consumers.
Each consumer, in effect, has become their own distributor, and may pick and
choose content independent of marketing and packaging decisions made by
wholesalers and retailers. This "free" market will no doubt again be channeled by
marketers who provide a more efficient and reliable delivery system. However, it
will exist parallel to and alongside private distributive use-in the same way that
library books are accessed, used, and read along with a vibrant retail commercial
book industry.
I propose five strategies for merging the lessons of Napster into the future of the
digital commons. First, we must remove the control that digital rights-holders have
on access to works, now contained in the encryption provisions of the DMCA.43

42. See generally LAWRENCE LESSIG, THE FUTURE OF IDEAS (2002); SIVA VAIDHYANATHAN, COPYRIGHTS
AND COPYVRONGS: THE RISE OF INTELLECTUAL PROPERTY AND How IT THREATENS CREATIVrTY (2002).

43.

See supranote 33 and accompanying text.
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Analysts, reverse engineers, scholars, critics, and prospective derivative users must
be able to access and use a work under historic fair use principles without the
control and permission of the rights-holder.
Second, we must acknowledge in the law and in practice that controlling
copyright by outlawing or preventing technological change is fruitless and self
defeating. The Napster metaphor adequately establishes the point.
Third, we should recognize and accept that consumers of information and
entertainment product will enjoy it and share it personally and by digital
transmission where the opportunity exists to do so, at a cost and convenience less
than commercial modes of transmission. Furthermore, because these consumers
have grown up in a culture where entertainment content is accessed and available
for "free"; i.e. without specific per view or per listen cost, they do not see any
particular moral or legal restraint on "free" peer sharing of digital material.
Fourth, rather than attempting to restrain technology which permits peer-to-peer
file sharing through specific legislation and litigation, copyright holders should
adopt the perspectives that gave rise to compulsory licensing of sound
recordings-and resulted in advertisement-supported broadcasting of "free" music
and other copyrighted content. In other words, give 'em the razor; but charge for the
blades. This strategy has been employed in some European countries, who make
liberal use of the licensing of equipment such as radios and television sets; and 44also
put taxes on tapes and disks which support royalty payments to rightsholders.
Finally, the United States should work toward fully implementing a system of
global rights enforcement and synchronization for forms of property which have no
effective earthly nexus.

44. For example, in Great Britain, equipment which "receives" signals is assessed a license fee (tax), part
of which underwrites royalty payments to rightsholders.

